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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
)
Plaintiff-Respondent, ) NO. 45126
)
v. ) BINGHAM COUNTY NO. CR 2016-8893
)
MICHAEL A. NIETO, )
) APPELLANT’S BRIEF
Defendant-Appellant. )
____________________________________)
STATEMENT OF THE CASE
Nature of the Case
Michael A. Nieto pled guilty to DUI after his car slid off the road into a snow bank.  The
district court sentenced him to prison for ten years, with four years fixed.  On appeal, Mr. Nieto
asserts that the district court abused its discretion by imposing an excessive prison term, and by
declining to retain jurisdiction.
2Statement of the Facts and Course of Proceedings
In December of 2016, Mr. Nieto drove his car into a snow bank.  (PSI, p.54.)  It was the
anniversary of the deaths of his mother and brother, and he had been drinking.  (PSI, p.3.)  Law
enforcement arrived while he was trying to get the car out and arrested him for DUI.  (PSI, p. 3.)
Pursuant to an agreement, Mr. Nieto pled guilty to DUI, his seventh.  (Tr., p.13, Ls.12-
24, p.27, Ls.4-5.)  In exchange, the State dismissed several misdemeanor charges and promised
to concur in the recommendations of the presentence investigation report.  (Tr., p.5, Ls.4-10.)
The presentence investigation report recommended residential treatment, and retained
jurisdiction and a rider.  (PSI, p.16.)
At sentencing, Mr. Nieto asked to be placed on probation and allowed to seek treatment
in the community, and at his own expense.  (Tr., p.23 Ls.3-22.)  He told the court that building
on his relationships with family, church and friends would help him stay sober.  (Tr., p.24, Ls.4-
5.)  Alternatively, if the district court were to impose a prison term, he asked that it retain
jurisdiction.  (Tr., p.26, Ls.10-16.)  The State asked the court to sentence Mr. Nieto to a term of
ten years, with four years fixed, and concurred with the recommendation for a rider.  (Tr., p.29,
Ls.16-22.)
The district court followed the State’s recommendation, in part, and sentenced Mr. Nieto
to ten years, with four years fixed; but the court declined to retain jurisdiction.  (Tr., p.32, L.8 –
p.33, L.8; R., p.98.)  Mr. Nieto timely appealed.  (R., p.106.)
ISSUE
Did the  district  court  abuse  its  discretion  by  sentencing  Mr.  Nieto  to  an  excessive  term of  ten
years, with four years fixed, and by declining to retain jurisdiction?
3ARGUMENT
The District Court Abused Its Discretion By Sentencing Mr. Nieto To An Excessive Prison
Term, And By Declining To Retain Jurisdiction
A. Introduction
The district court imposed an unreasonably harsh sentence in this case.  The ten year
term, with four years fixed, imposed upon Mr. Nieto is excessive in light of the mitigating
factors presented, and the decision to send him to prison, without even a chance for probation,
was unwarranted particularly given the joint recommendations for retained jurisdiction.
B. Standard Of Review
Where a defendant challenges his sentence as excessively harsh, the appellate court will
conduct an independent review of the record giving consideration to the nature of the offense, the
character of the offender, and the protection of the public interest. State v. Miller, 151 Idaho
828, 834 (2011).  The Court reviews the district court’s sentencing decisions for an abuse of
discretion,  which  occurs  if  the  district  court  imposed  a  sentence  that  is  unreasonable,  and  thus
excessive, “under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002);
State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982).  “A sentence is reasonable if it appears
necessary to accomplish the primary objective of protecting society and to achieve any or all of
the related goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834. When
reviewing the length of a sentence, the Court considers the entire sentence. State v. Oliver, 144
Idaho 722 (2007).
When the district court imposes a prison sentence, it has the discretion to retain
jurisdiction. See I.C. § 19–2601(4).  The primary purpose of retaining jurisdiction is to afford
the  trial  court  additional  time  for  evaluation  of  the  defendant’s  rehabilitation  potential  and
4suitability for probation. State v. Jones, 141 Idaho 673, 677 (Ct. App. 2005). The sentencing
court’s refusal to retain jurisdiction is not an abuse of discretion if the court already has sufficient
information upon which to conclude that the defendant is not a suitable candidate for probation.
Id.
C. Mr. Nieto’s Sentence Is Excessive In Light Of The Mitigating Factors In This Case
Mr. Nieto has a long history of alcohol addiction.  (Tr., p.24, Ls.11-16; PSI, p.11.)  That
history, and his potential for overcoming his addiction, are mitigating factors in this case. See
State v. Coffin, 146 Idaho 166, 171 (Ct. App. 2008); State v. Nice, 103 Idaho 89, 91 (1982).
Mr. Nieto grew up surrounded by alcohol.  (Tr., p.24, Ls.11-16; PSI, p.11.)  His father,
and his father’s side of the family, were drinkers.  (PSI, p.11.)  Mr. Nieto’s own drinking began
when he was just fifteen years old, and he has been fighting his addiction for more than thirty
years since.  (Tr., p.24, Ls.11-16; PSI, p.11.)
Mr. Nieto knows his problem with alcohol is serious, and he wants treatment.  (Tr., p.21,
Ls.19-23; PSI, p. 30.)  Prior to sentencing, he applied to the specialty courts but was denied
admission (Tr., p.22, Ls.11-18), and at sentencing he told the court wanted to arrange for
treatment in the community at his own expense (Tr., p.23 Ls.3-22).  He also embraced the
programming offered to him in the past, successfully completing a rider in 1996, and Wood
Court in 2012.  (PSI, p.16.)
Although recovery thus far has been elusive for Mr. Nieto, he is motivated to get his
alcohol problem under control.   (PSI,  36.)   He sees the difficulty and sorrow that his alcoholic
behavior and poor choices have caused others, and he recognizes the benefits of living a clean
and sober life.  (PSI, p.36.)  Important also is Mr. Nieto’s remorse and responsibility for his
5actions (PSI, p.16), which should be considered as mitigation in this case. See Coffin, 146 Idaho
at 171.
In light of these mitigating factors, and despite the aggravating factors, Mr. Nieto’s ten
year sentence, with four years fixed, is excessive and unreasonable, representing an abuse of the
district court’s sentencing discretion.
D. The District Court Abused Its Discretion By Declining To Retain Jurisdiction
The district court’s refusal to retain jurisdiction also represents an abuse of discretion
because  the  court  lacked  sufficient  information  from  which  to  conclude  that  Mr.  Nieto  was
unsuitable for probation. See Jones, 141 Idaho at 677.  Mr. Nieto presented a plan for success on
probation (see Tr., p.24, L.3 – p.25, L.9), which is the goal of retained jurisdiction. See State v.
Chapel, 107 Idaho 93 (Ct. App. 1984) (“Probation is the ultimate objective sought by a
defendant  who  asks  a  court  to  retain  jurisdiction.”)   He  proposed  getting  treatment  in  the
community (Tr., p.23, Ls.14-22), and he told the court of his commitment to re-engage with his
church; to strengthen his relationships with father, his son, and his grandchildren; and to look to
those relationships for strength he will need to stay sober.  (Tr., p.24, L.3 – p.25, L.9.)
Treatment and recovery in the community were presented to the court as an important,
positive  step  for  Mr.  Nieto.   (See Tr., p.24, L.4 – p.26, L.4.)  To this end, the presentence
investigator,  who  was  familiar  with  Mr.  Nieto’s  history  as  well  as  his  rehabilitation  potential,
recommended that the district court retain jurisdiction and allow a rider.  (PSI, p.16.)  As
explained by the investigator:
[T]his program will offer [Mr. Nieto] an opportunity to address his alcohol issues
in a structured and controlled setting while allowing him to learn necessary skills
and strategies to be able to maintain sobriety when he returns to the community.
(PSI, p.16.)
6Mr. Nieto needs treatment in an environment that can help support his recovery.
However, by imposing a lengthy prison term, without retaining jurisdiction, the district court
denied Mr. Nieto the opportunities provided by a rider to address his alcohol problem and obtain
new skills, and denied him the chance to demonstrate his potential for using those skill as a
successful probationer.
In light of the mitigating factors, and despite the aggravating ones, Mr. Nieto contends
that the district court abused its discretion by imposing an excessive prison sentence, without
retaining jurisdiction.
CONCLUSION
Mr.  Nieto  respectfully  asks  this  Court  to  remand  his  case  to  the  district  court  with
instructions that it retain jurisdiction.  Alternatively, he asks for a reduction of his sentence.
DATED this 2nd day of October, 2017.
__________/s/_______________
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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